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MAY IT PLEASE THE COURT

1. The purpose of this memorandum is 0 advise that Auckland Counail
(Council) hereby withdraws the road stopping application. LN Higham and
Sons Limited and J and N Higham (Highams) support this withdrawal.

Interim decision

2. On 5 August 2011, the Court issued its interim decision. Paragraph 75 stated

that "there may be a more constructive solution than simply. mj cting:}the '
stopping as currently proposed". The Court directed that the parties atteﬁd a
facilitated meeting, before summarising at paragraph 77 the matters that
would need to be addressed in any revised proposal Paragraph A. of the
Court's orders recorded thata modlf ad proposal: may be acceptable on certam

conditions that encapsulate matters summansed m paragraph 77.

3. Throughout these proceedmgs, the Councll and the H\ghams “have
demonstrated a wﬂlmgness to: modn‘y the road stoppmg proposal, to try and

. ~find & solution that: SHAG and the other objectors {(and ultimately the Court)
T _would ﬁnd acceptable The. Court‘s mtenm decnsuon is clear that substantial
- further. mod:f cation's to the: rewsed proposa! presented to the Court would be

requ;red m order for the Couri to uphold the road stopping proposal.

L4 'VT'“The Councn and the nghams whose positions have baen aligned during
“these proceedmgs have in the course of preparing for the facilitated meeting

: oonsldered the interim decision, and the implications for each of them of

" revising the proposal further to incorporate the Court's suggested

modifications.

5. The Highams and the Coungil originally signalled their willingness to attend
the facilitated meeting, resulting in a meeting being scheduled for 9 November
2011. However, after giving careful consideration to the Court's interim
decision, they have now concluded that modifying the proposal to the
satisfaction of the Court and the objectors, given the Court's findings in the
interim decision, will be too onerous. On that basis, both parties now consider
that no useful purpose would be served by the parties attending the facilitated
meeting.
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Withdrawal

6. Withdrawal of the proposal 18 made without leave, in reliance on Mullen v
Parkbrook Holdings Limited [1999] 2 NZLR 342 In that case, the Court of
Appeal held that an appellant has the right to withdraw or abandon an appeal
without leave, subject to that withdrawal or abandonment not being an abuse
of the Court's process. There is no abuse of pracess here. The withdrawal
realistically and respectfully acknowledges the Court's findings on the mer |ts of:

the road stopping in its interim decision.

7. In Mullen, the Court of Appeal analysed a pumber of authontles from overseas
jurisdictions establishing the general principle that those \mtlatmg proceedtngs
have a right to withdraw or abandon them, sub;ect to any legislation or pohcy
considerations which may cwcumscnbe that rlght No such conslderations

exist here.

8. Despite extensnve case law in rela’non to the road stopplngs under Séhedule
10 of the Local Government Act 1974 counsel are unaware of any authontses
fsuggestmg the Councn is unable to thhdraw a proposa! that is before the
Court Re an. apphcat/on by: New PI mouth Distnct Counc;l [2011] NZ EnvC 88
: states at paragraph 8 that once a road stopplng proposal been referred 10 the
'Enwronment Couﬁ the junsdncuon to approve the road stopping lies with the

" Gourt not the Councd The Court went on to state at paragraph 9:

The relevant provisions of 1. GA do not include a power for the Court to
refer the matter back to a council for determination, even if an abjection
has been withdrawn, as in this instance. The Court Is seized of the
matter and must decide it having regard to the provisions of s342 and
Schedule 10 LGA.

9, However, those dicta da not limit the Council's ability to withdraw a proposal.

If the proposal is withdrawn, the Court is no longer seized of the matter.

10. {mplicit support for the Council's ability to withdraw is also found in Re an
application by Buller District Council [CI29/98), where the Court held that even
if the Court confirmed a council's earlier decision to stop a read, the council is
not obliged to take the final step and actually stop the road. It has a discretion

whether to proceed. follows that a council must also have a discretion
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whether to proceed earlier in the Schedule 10 process, which it may exercise

by withdrawing the proceedings.
Section 344 Local Government Act 1974

1. Objections to the road stopping proposal have centred upon the issue of public
accass to the beach at the end of the unformed road. The Council and the
Highams acknowledge the objectors’ concems in relation to fences which. .
presently traverse parts of the unformed road. The Highams advise. that they
intend to apply under section 244 of the Local Government Act 197‘4for those
fences to be replaced by gates. i ey

Teleconference

. b,fi_:"-;tf!‘:iéﬁ'Council and the
Highams will be -_':avai,lable fof: a jqaic}al teleébnferé'hce at short f{btfige if
require,‘di,':' - ' L S

12, Should the Court consider it necessary couni’,

DATED this 28th day of October 2011

it S

Padraig N&?émaralAsher Fagan
Counssl fowthe Auckland Council

A

Keith Berman
Counsel for LN Higham and Sons Limited
and J and N Higham and s 274 parties
supporting the Highams’ position
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